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DATA CONTROLLERS BEAR THE BURDEN OF PROVING CONSENT FOR UNSOLICITED

MESSAGES

Background:

In John Mkomba Nzau v Kuza Sacco Society
Limited, the Complainant alleged that the
Respondent sent unsolicited messages to his

personal mobile number despite the fact that he
was neither a customer nor had he consented to
receive such communications.

He further stated that the Respondent failed to
honour his opt-out request and continued
sending messages even after he had exercised his
right to opt out. He claimed that they exposed
him to risks such as financial fraud and identity
theft and left him feeling harassed and
inconvenienced.

The Complainant also argued that, under Section
32 of the Data Protection Act, 2019, the burden
lies on the data controller to prove that a data
subject has consented to the processing of their
personal data, and that the Respondent had
failed to discharge this obligation.

Respondent’s Response

The Respondent denied the allegations and
contended that the Complainant may have opted
out and subsequently opted back in to receive
communications, allegedly with the intention of
taking advantage of the Respondent.

Accordingly, the Respondent requested the
Office of the Data Protection Commissioner
(ODPC) to enjoin the telecommunications
provider, Safaricom, to provide clarity on
whether the Complainant had opted out and
later re-subscribed to the messaging service.

In support of its position, the Respondent
produced communication dated 23rd May 2025,
which it asserted demonstrated that the
Complainant had opted out and that, by 2nd
May 2025, he had resumed receiving messages
following an alleged opt-in.

Determination by the Data Protection
Commissioner:

The Data Commissioner held as follows:

e Section 26(c) of the Data Protection Act,
2019 gives a data subject the right to object
to the processing of all or part of their
personal data. The Complainant produced
evidence of an opt-out message dated 23rd
April 2025, to demonstrate that he
exercised this right. Despite this, the
Respondent continued processing the
Complainant’s personal data in violation of
his rights under the Act.

e Regarding claim that the Complainant may
have opted back in, the Data Commissioner
reaffirmed that Section 32 places a burden
on the data controller to prove that valid
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consent exists. During a site visit, the Office
of the Data Protection Commissioner found
that the Respondent had no evidence to
demonstrate that the Complainant had
provided consent that was freely given,
specific, informed and unequivocal. The
Data Commissioner therefore concluded
that the Respondent processed the

Complainant’s personal data without a
lawful basis.

Therefore, the Respondent was ordered to
pay the Complainant compensation in the
sum of Kenya Shillings Fifty Thousand
(KES 50,000) for the infringement of his
rights under the Act.
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About Mutie Advocates

Mutie Advocates is a Nairobi-based law firm with a strong focus on legal compliance, data protection
and privacy law, complemented by a broad range of legal services. Built on a foundation of legal
excellence, the firm provides expert support in corporate and commercial law, employment and labour
relations, intellectual property, litigation, dispute resolution and regulatory compliance. Known for its
practical and client-centered approach, Mutie Advocates helps organizations navigate complex legal and
regulatory landscapes through data audits, policy development and strategic legal advisory. The firm
serves a diverse clientele, including individuals, corporates, non-governmental organizations and public
institutions, delivering timely, effective and solution- oriented legal services.

Website: www.mutie-advocate.com

Phone: +254 768 042 180

E-mail: info@mutieadvocates.com

Address: Assi Centre, School Lane, Westlands
P O Box 211-00621, Nairobi

Disclaimer:

The views expressed in this article are for general guidance and should not be interpreted as legal advice. Mutie
Advocates shall not be held liable for any reliance placed on this information without formal legal consultation.
Always seek professional advice tailored to your situation.
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