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PROCESSING PERSONAL DATA FOR DEBT RECOVERY WITHOUT PROOF OF 

INDEBTEDNESS IS UNLAWFUL 
 

 

Background: 

In Kennedy Wambugu v Whitepath Company 

Limited, the Complainant alleged that the 

Respondent, unlawfully collected and 

processed his telephone number for purposes 

of debt recovery, despite the fact that he had not 

taken any loan with the Respondent. 

Specifically, the Complainant stated that he 

received multiple communications from 

individuals purporting to be representatives of 

the Respondent, claiming that he owed money 

purportedly borrowed through two digital loan 

applications: Sunlit Cash and SmartPesa.  He 

further stated that the Respondent escalated the 

matter by contacting his employer and accusing 

the Complainant of fraud. Despite making 

several requests for clarification and particulars 

of the purported loan, the Respondent failed, 

neglected and/or refused to furnish him with 

the requested information.  

The Complainant further contended that the 

Respondent acted in bad faith by 

communicating with his employer and falsely 

representing that the alleged debt arose from a 

business transaction that he had failed to honor.  

Respondent’s Response 

The Respondent failed, refused and or 

neglected to respond to the notification of 

complaint.  

Determination by the Data Commissioner:  

The Data Commissioner held as follows: 

• Section 25 of the Data Protection Act, 

2019 requires every data controller or 

data processor to ensure that personal 

data is processed lawfully, fairly and in a 

transparent manner. 

 

• Section 28(1) of the Act provides personal 

data must be collected directly from the 

data subject, unless the data controller or 

processor can demonstrate that indirect 

collection is necessary under the 

exemptions listed in section 28(2) of the 

Act. 

 

• Section 28 (3) mandates that a data 

controller or processor must collect, store 

or use personal data for a purpose which 

is lawful, specific and explicitly defined. 

Further, Section 30 sets out the permitted 

lawful bases for processing of personal 

data. 

 

• The Data Commissioner found that: 
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o the Respondent contacted the 

Complainant on several occasions 

in an attempt to recover an alleged 

loan facility 

 

o the Respondent failed to produce 

any evidence that the 

Complainant was a borrower, 

account holder, beneficiary 

guarantor or otherwise legally 

connected to the alleged loan 

facility and failed to provide any 

lawful explanation for pursuing 

recovery against him.  

 

o the Respondent communicated 

with the Complainant’s employer 

and made inconsistent and 

varying representations, distinct 

from a financier-loanee 

relationship, in an apparent 

attempt to recover the alleged 

debt. 

 

o the Respondent failed to 

demonstrate that it had a lawful 

basis for the collection, 

processing, sharing or disclosure 

of the Complainant’s personal 

data with third parties in 

accordance with the Act and the 

Regulations. 

 

o Contrary to sections 29 and 26(a) 

of the Act, the Respondent did not 

provide any documentary or 

other evidence to showing how 

the Complainant’s personal data 

was obtained, the lawful basis 

relied upon for such collection 

and processing, or that the 

Complainant was informed of the 

processing. Further, despite 

several attempts by the 

Complainant to obtain 

clarification from the Respondent 

regarding the source, purpose, 

and justification for the collection 

and continued processing of his 

personal data, the Respondent 

failed to provide the requested 

information. 

 

• Having found the Respondent liable for 

unlawful processing of the 

Complainant’s personal data, the Data 

Commissioner directed the Respondent 

to compensate the Complainant in the 

sum of Kenya Shillings Three Hundred 

and Fifty Thousand (Kes. 350,000/=). 
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About Mutie Advocates 

Mutie Advocates is a Nairobi-based law firm with a strong focus on legal compliance, data 

protection and privacy law, complemented by a broad range of legal services. Built on a foundation 

of legal excellence, the firm provides expert support in corporate and commercial law, employment 

and labour relations, intellectual property, litigation, dispute resolution and regulatory compliance. 

Known for its practical and client-centered approach, Mutie Advocates helps organizations navigate 

complex legal and regulatory landscapes through data audits, policy development and strategic 

legal advisory. The firm serves a diverse clientele, including individuals, corporates, non-

governmental organizations and public institutions, delivering timely, effective and solution- 

oriented legal services. 

 

 

Website: www.mutie-advocate.com 

Phone: +254 768 042 180 

E-mail: info@mutieadvocates.com 

Address: Assi Centre, School Lane, Westlands  

P O Box 211-00621, Nairobi 

 

 

Disclaimer: 

The views expressed in this article are for general guidance and should not be interpreted as legal advice. Mutie 

Advocates shall not be held liable for any reliance placed on this information without formal legal consultation. 

Always seek professional advice tailored to your situation. 

Anne Muema 
Advocate / Managing Partner 
 

Email: amutheu@mutieadvocates.com  
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