
 

 

  
 

 

 
 

2026 November | DATA PROTECTION 
 

HIGH COURT SETS ASIDE ODPC DETERMINATION FOR LACK OF TRANSPARENCY AND 

PROCEDURAL FAIRNESS 

Ceres Tech Ltd v Office of the Data Protection Commissioner (Civil Appeal E166 of 2025) [2026] KEHC 6200 

(KLR) 
 

 

Background 

1. On 15th January 2025, the Office of the Data 

Protection Commissioner (ODPC) issued a 

determination against Ceres Tech Limited 

(the Appellant), finding that it had violated 

the personal data protection rights of Mr. 

Anthony Mwendwa Kinoti (the 

Complainant). The Data Commissioner 

ordered the Appellant to pay Kshs. 700,000 

in compensation, issued an enforcement 

notice and recommended the prosecution 

of its director. 

 

2. The complaint arose from allegations that 

the Appellant, trading as Rocket Pesa, had 

unlawfully processed his personal data and 

demanded repayment of a loan which he 

had not applied for and had not received. 

 

3.  On 3rd September 2024, the ODPC 

discontinued the original complaint after 

its investigations revealed no link between 

the telephone number allegedly used to 

contact the Complainant and the 

Appellant. The ODPC further established 

that the Appellant’s database contained no 

records relating to the Complainant or the 

alleged loan. It concluded that the matter 

concerned fraud, which fell outside its 

mandate, and advised the Complainant to 

pursue it through the Directorate of 

Criminal Investigations (DCI). 

 

4. On 18th October 2024, the Complainant 

reinstated the complaint under Regulation 

7(3) of the Data Protection (Complaints 

Handling and Enforcement) Regulations, 

alleging that additional evidence 

established violations of his right to 

privacy. 

 

5. According to the ODPC, it notified the 

Appellant of the reinstated complaint 

through a letter dated 19th December 2024, 

in which it granted the Appellant 21 days 

to respond. Separately, on 18th December 

2024, the ODPC had also obtained a search 

warrant to access and inspect the 

Appellant’s records and systems. 

 

6. The Appellant did not file a response. On 

15th January 2025, the ODPC issued a 

determination finding violations of 

Sections 25, 26, 28, 29, 30 and 41 of the Data 

Protection Act, 2019. The determination 

included the following orders: 

 

• Payment of Kshs 700,000 to the 

Complainant as compensation. 

https://kenyalaw.org/akn/ke/judgment/kehc/2026/6200/eng@2026-05-07
https://kenyalaw.org/akn/ke/judgment/kehc/2026/6200/eng@2026-05-07


 

 

  

 

1 

www.mutie-advocates.com 

 

• Issuance of an enforcement notice 

against the Appellant. 

 

• Recommendation for prosecution of 

the Appellant's director for 

obstruction and provision of false or 

misleading information to the Data 

Commissioner. 

 

7. Aggrieved by the determination, the 

Appellant appealed to the High Court, 

challenging the ODPC's jurisdiction, the 

fairness of its investigations, the 

application of the Data Protection Act and 

the compensation awarded. 

 

Before The High Court: 

 

The Appellant's Submissions 

 

8. The Appellant submitted as follows: 

 

8.1. the ODPC lacked jurisdiction to 

determine the complaint, having 

previously discontinued it on the basis 

that it concerned fraud, which fell 

outside its statutory mandate. 

 

8.2. the ODPC failed to distinguish 

fraudulent impersonation by a third 

party from unlawful processing of 

personal data attributable to the 

Appellant. 

 

8.3. no evidence had been presented 

establishing that the Appellant 

unlawfully collected, processed or 

transmitted the Complainant’s 

personal data. 

 

8.4. the ODPC violated Article 47 of the 

Constitution by relying on unverified 

and selective evidence, disregarding 

material favourable to the Appellant 

and failing to observe the principles of 

fair administrative action. 

 

8.5. the award of Kshs. 700,000 was 

arbitrary and disproportionate, having 

been imposed without a proper 

assessment of liability, harm or 

mitigating circumstances. 

 

The Respondent's Submissions 

 

9. The ODPC opposed the appeal and 

submitted as follows: 

 

9.1. Regulation 7(3) of the Data Protection 

(Complaints Handling and 

Enforcement) Regulations expressly 

permits the reinstatement of a 

complaint upon the provision of 

additional material. 

 

9.2. the Appellant had been duly notified 

of the reinstated complaint and 

granted sufficient time to respond but 

failed to do so. 

 

9.3. its investigations established 

violations of the Data Protection Act, 

including unlawful collection of 

personal data, inaccurate processing, 

failure to notify the Complainant and 

continued processing despite 

objection. 

 

9.4. the Appellant's conduct infringed the 

Complainant's constitutional right to 

privacy. 

 

9.5. Section 65 of the Data Protection Act 

permits compensation for financial 

and non-financial harm, and the award 

of Kshs. 700,000 was reasonable and 

justified in the circumstances. 
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The High Court’s Decision 

 

10. The High Court identified the following 

issues for determination: 

 

10.1. Whether the ODPC had jurisdiction to 

determine the complaint. 

10.2. Whether the ODPC violated Article 47 

of the Constitution and the principles of 

fair administrative action. 

10.3. Whether the ODPC misapplied the 

Data Protection Act, 2019. 

10.4. Whether the penalty imposed was 

arbitrary and disproportionate. 

 

11. On the first two issues, the Court held as 

follows: 

 

11.1. Regulation 7(3) of the Data Protection 

(Complaints Handling and 

Enforcement) Regulations permits the 

reinstatement of a complaint upon 

provision of additional material. 

However, reinstatement does not 

relieve the ODPC of its obligation to 

conduct meaningful, credible and fair 

investigations. 

 

11.2. The ODPC failed to establish that the 

Appellant had been served with the 

reinstated complaint and the letter 

requiring it to respond within 21 days. 

The absence of proof of service was a 

material defect that went to the root of 

the proceedings. 

 

11.3. The ODPC proceeded on the 

assumption that the Appellant had 

failed to respond to the complaint and 

relied on that assumption to make far-

reaching conclusions and impose 

liability and compensation against the 

Appellant. 

 

11.4. The Court also noted that the ODPC 

rendered its determination on 15th 

January 2025, which was less than one 

month after the alleged letter notifying 

the Appellant of the reinstated 

complaint. The period in question 

included the December holiday season 

when many institutions scale down or 

shut down their operations. In the 

circumstances, the Court found that 

the ODPC's process was rushed, 

opaque and did not meet the 

constitutional standard of fairness set 

out in Article 47 of the Constitution. 

 

11.5. The ODPC's findings were based on its 

investigation report dated 10th January 

2025. This report was limited to 

screenshots of the Complainant’s text 

messages and a Paybill number that 

was allegedly registered under the 

Appellant's name. The Court held that 

this evidence, without more, could not 

form a proper basis for the far-

reaching findings made against the 

Appellant. 

 

11.6. The ODPC failed to establish a direct 

link between the Complainant, the 

alleged loan demands and the 

Appellant's systems or records. The M-

pesa statement relied upon by the 

Complainant to advance his claim that 

his personal data was processed 

unlawfully was in the name of Kelvin 

Gatobu who was not the Complainant 

in the matter. 

 

11.7. The ODPC did not demonstrate that it 

conducted any meaningful 

investigations pursuant to the court 

order dated 18th December 2024 and 

did not demonstrate that it had 
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considered any evidence of unlawful 

processing attributable to the 

Appellant as opposed to identity fraud 

by a third party. 

 

11.8. Although the Complainant alleged 

that DCI investigations supported his 

complaint, no DCI investigation report 

was presented before the ODPC to 

substantiate those allegations. 

 

11.9. The ODPC failed to address the 

Appellant's position that the incident 

arose from fraudulent impersonation 

by a third party. Respondent’s reliance 

on unverified evidence, without 

confronting exculpatory material, 

violated the principle of audi alteram 

partem. In Kenya Data Networks Ltd 

vs. Benson Kinyua [2013] eKLR, it was 

held that regulators must not only act 

fairly but must ensure that the facts 

underlying enforcement action are 

accurate and comprehensive. In the 

present case, it is apparent that the 

Respondent did not carry out any 

meaningful investigations but merely 

relied on the fact that the Appellant 

did not file a response to the 2nd 

complaint and went ahead to make the 

impugned determination. 

 

12. On whether the Data Protection Act was 

misapplied 

 

12.1. The ODPC’s determination cited 

violations of Sections 25, 26, 28, 29, 30 

and 41 of the Data Protection Act. For 

such findings to stand, there must be 

credible evidence showing that the 

Appellant collected, processed, 

disseminated or retained the 

Complainant’s personal data in a 

manner inconsistent with the Act. 

 

12.2. In the absence of verified evidence 

showing the link between the alleged 

communications, the alleged loan 

demand and the Appellant’s actual 

systems or records, the Court was not 

persuaded that the ODPC discharged 

the burden necessary to justify the 

findings made. 

 

12.3. Failure to respond to a complaint does 

not, by itself, constitute conclusive 

proof of wrongdoing. The ODPC 

remains obligated to investigate and 

establish alleged contraventions of the 

Data Protection Act through credible 

evidence. 

 

12.4. Consequently, the Court found that 

the ODPC had misapprehended the 

facts and misapplied the Data 

Protection Act in finding the Appellant 

liable. 

 

13. On compensation and enforcement 

measures, the Court held as follows: 

 

13.1. While Section 65 of the Data Protection 

Act permits an award of 

compensation, such compensation 

must be supported by evidence, be 

rational and follow a fair process. 

 

13.2. The award of Kshs 700,000 was 

unsustainable because the ODPC's 

determination was based on an unfair 

process, lacked proof of service and 

relied on unverified evidence. 

 

13.3. The recommendation for prosecution 

and the enforcement notice were 

equally unsustainable, having been 

issued without adequate 

investigations. 
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14. Consequently, the High Court allowed the 

appeal and set aside the ODPC's 

determination dated 15 January 2025 in its 

entirety, including the award of Kshs 

700,000, the recommendation for 

prosecution and the enforcement notice. 

 

15. The Court remitted the matter to the ODPC 

for reconsideration and fresh 

determination in accordance with Article 

47 of the Constitution, the Fair 

Administrative Action Act and the rules of 

natural justice, including proof of service 

and meaningful investigations. 
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Key Contacts 

 
 
About Mutie Advocates 

Mutie Advocates is a Nairobi-based law firm with a strong focus on legal compliance, data protection 

and privacy law, complemented by a broad range of legal services. Built on a foundation of legal 

excellence, the firm provides expert support in corporate and commercial law, employment and labour 

relations, intellectual property, litigation, dispute resolution and regulatory compliance. Known for its 

practical and client-centered approach, Mutie Advocates helps organizations navigate complex legal and 

regulatory landscapes through data audits, policy development and strategic legal advisory. The firm 

serves a diverse clientele, including individuals, corporates, non-governmental organizations and public 

institutions, delivering timely, effective and solution- oriented legal services. 

 

 

Website: www.mutie-advocate.com 

Phone: +254 768 042 180 

E-mail: info@mutieadvocates.com 

Address: Assi Centre, School Lane, Westlands  

P O Box 211-00621, Nairobi 

 

 

Disclaimer: 

The views expressed in this article are for general guidance and should not be interpreted as legal advice. Mutie 

Advocates shall not be held liable for any reliance placed on this information without formal legal consultation. 

Always seek professional advice tailored to your situation. 

http://www.mutie-advocate.com/

